savings clause, 1 " its presence clearly suggests that Congress did not intend for the preemption principle to go so far as to subvert traditional, core areas of state regulatory authority.
In ERISA's text, however, the savings clause is followed by the deemer clause, 1 9 with the latter limiting the scope of the former. The deemer clause provides that employee benefit plans "shall [not] be deemed to be an insurance company or other insurer.., or to be engaged in the business of insurance.., for purposes of any law of any State purporting to regulate insurance companies [or] insurance contracts ... ,,20 Thus, ERISA preserves the traditional right of states to regulate the insurance industry, but those regulations may not extend to cover EHBPs, even though EHBPs often serve an insurance function and might otherwise find themselves subject to state laws governing insurance. 2 The deemer clause's limitation on the scope of the savings clause makes sense only in the context of one of ERISA's underlying goals: providing a uniform legal structure for employers that operate in multiple states. 2 Neither ERISA nor any other federal law requires employers to provide any fringe benefits. ERISA's supporters thought that by protecting large, multi-state employers from the burden of dealing with multiple sets of regulatory requirements, employers would be more likely to provide fringe benefits.23 The end result of Congress's attempt to balance the competing goals of deferring to traditional state functions and promoting legal uniformity is that states may regulate insurance companies, even if such regulations indirectly "relate to" EHBPs because such plans purchase insurance, but states may not directly regulate the plans themselves.
Supporters of increased regulation criticize as inequitable or outright illogical the fact that EHBPs enjoy greater freedom from state control than 18. Id.; Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 745 (1985) . 19. 29 U.S.C. § 1144(b) (2) (B) (2000) . 20. Id. 10 (Comm. Print 1977) (concluding that the deemer clause "create [s] what may amount to a legal fiction in a given circumstance" in which a plan engages in insurance activities).
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22 . See Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 142 (1990) (describing ERISA's purpose of ensuring that benefit plans are not subject to divergent regulatory schemes in different states); Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 46-47 (1987) REV. 571, 580 (2001). do insurance companies when the two types of organizations serve the same purpose of guaranteeing the provision of needed medical care. 4 This disparate treatment is not irrational, however, because state laws regulating insurance companies impose a less severe administrative burden on multistate employers than would state laws directly regulating EHBPs themselves. For a multi-state employer that wishes to self-insure its employees' health care benefits, inconsistent state regulatory requirements, if permissible, would impose upon it the cost of developing a separate insurance plan for its employees in each state. 5 If that multistate employer purchases insurance for its employees, it might have to purchase different insurance policies for employees in each state, but the employer need not concern itself with the task of complying with different state regulations-such responsibility would fall on the insurance companies.
Admittedly, this distinction can appear minor, especially given that self-insured employers can (and often do) hire insurance companies to 26 design and administrate their self-insured EHBPs. In other words, conflicting state regulations of EHBPs would not cause CEOs of large national companies to spend their late-night hours struggling to master the regulatory intricacies of all fifty states. But qualitative distinctions between relative burdens created by regulation must be made in any structure of federal preemption. Otherwise, all state regulation would be preempted, because all state laws can be said to have some attenuated effect on preempted subject matter. For example, without such qualitative distinctions, ERISA presumably would preempt state food handling laws because such regulations affect the available options and costs to employee 24. See, e.g., Margaret G. Farrell 449, 466 (1997) ; cf FMC Corp. v. Holliday, 498 U.S. 52, 65-66 (1990) (Stevens,J., dissenting) (stating that there is no rational reason to permit employee benefit plans to contract for certain rights vis-a-vis employees when state law prohibits similarly situated insurance companies from contracting for the same rights).
25. Of course, many multi-state employers chose to provide different health care plans to their employees in different states notwithstanding the administrative costs of doing so.
benefit plans that wish to provide lunch as a fringe benefit. 27 Despite the fact that ERISA's differential treatment of EHBPs and third-party insurance companies that sell health insurance to EHBPs is logically defensible, this differential treatment leads to a troubling inequity for employees. If an EHBP purchases third-party insurance, it is classified as an "insured" plan, and state regulations govern any set of benefits that it purchases. If a plan self-insures, however, these same state regulations do not apply. Consequently, employees in an insured plan benefit from state regulatory protections, whereas similarly-situated employees in a selfinsured plan do not.
This apparent inequity is perhaps made more objectionable by the fact that few employees know whether their EHBP is insured or self-insured. "Self-insured" rarely means "self-administrated," as most self-insured plans hire a third-party administrator (TPA) for their EHBP (and, as noted above, TPA services are often provided by insurance companies) .28 This means that most employees in self-insured EHBPs submit claim forms to and have their covered medical expenses paid by an entity other than their employer, oblivious to the distinction that the TPA is paying claims with the employer's money rather than with its own.29
The extent of the consequence to employees of whether their benefits plan is insured or self-insured became clear in 1985 (if not before) when' the United States Supreme Court decided Metropolitan Life Ins. Co. v. Massachusetts." Metropolitan Life concerned a Massachusetts law requiring group health insurance policies to provide a minimum level of benefits for mental health care. When two insurance companies sold policies to employee benefits plans without such a benefit, the Massachusetts Attorney General brought suit. The United States Supreme Court upheld a Supreme Judicial Court of Massachusetts judgment for the State 3 1 on the ground that the Massachusetts mandate was an insurance regulation protected from preemption by the savings clause. In so doing, the Court rejected the insurance companies' argument that the savings clause should be read narrowly to protect only "traditional" insurance laws, such as those regulating insurance company reserves, and not "innovative" benefits mandates. 2 The Metropolitan Life court noted that, as a result of its ruling, employees in insured plans and employees in self-insured plans would be treated differently under state laws, because the deemer clause would prohibit Massachusetts from applying the mandate to self-insured EHBPs. 3 3 To the extent that it found this distinction problematic, however, the Court laid the blame on Congress's doorstep for structuring ERISA in the way that it did. 34 This dicta was reaffirmed as holding five years later in FMC Corp. v. Holliday, 3 ' the only deemer clause case the Supreme Court has ever decided. FMC Corp. concerned a self-insured EHBP with a subrogation clause, requiring the plan member to reimburse the plan for any medical care costs that the plan paid if the member recovered those costs in a liability action against a third party. 36 A plan member who recovered such expenses from a third-party refused to reimburse the plan on the ground that a state law prohibited subrogation. 3 7 The Court held that ERISA preempted the state law because it was an insurance regulation, and as such " [did] not reach self-funded employee benefits plans because the plans may not be deemed to be insurance companies, other insurers, or engaged in the business of insurance for purposes of such state laws., 38 State mandated benefits laws, like the law at issue in Metropolitan Life, 9 were enacted as a reaction to the rise of managed care from the 1970s to the 1990s. The speed with which managed care arrangements replaced traditional indemnity insurance as the dominant form of health insurance led to a nation-wide backlash against the perceived aggressiveness of insurer attempts to contain costs by limited benefits and services. 40 State legislators introduced bills by the hundreds requiring insurers to cover a wide-range of benefits and otherwise mandating the terms of insurance contracts, and nearly every state passed a variety of specific mandates, if not Policy, Law, and Ethics, Vol. 5 [2005] The explosion of mandated benefits laws protected from preemption by the savings clause means the stakes associated with an EHBP's choice between purchasing third-party insurance or self-insuring its members' medical care costs are high. By self-insuring, an employer can avoid paying the cost of dozens of state insurance mandates, from in vitro fertilization to chiropractic treatment, as well as related state insurance policy regulations, such as the law at issue in FMC Corp. prohibiting subrogation by insurance providers. While no one mandate is likely to significantly increase the cost of health insurance, the aggregate affect of mandates can be quite significant. 43 These savings, available only to self-insured plans, flow straight to the EHBP's-and thus the employer's-bottom line. 44 Thus, the deemer clause not only affords different treatment to employers ex post based on the employer's decision to insure or self-insure, it also affects employers' ex ante incentives when making that choice. As a result, self-insurance is attractive not only to the small percentage of employers that operate in multiple jurisdictions 5 and might wish to minimize the administrative costs of insuring employees subject to inconsistent state rules, but also to any 41. See Russell Korobkin, The Efficiency of Managed Care "Patient Protection" Laws: Incomplete Contracts, Rounded Rationality, and Market Failure, 85 CORNELL L. REv. 1, 17-18 (1999 employers that wish to avoid costly regulatory protections that states require insurance companies to provide. 46
B. The Supreme Court Expands the Reach of the Savings Clause
As the above discussion explains, the broader the interpretation given to ERISA's savings clause, the larger the gap between the legal protections afforded employees enrolled in self-insured and insured health benefits plans, and consequently the greater the incentive of employers to selfinsure their medical benefits plans. In its last three terms, the Supreme Court decided two cases specifically involving the breadth of the savings clause in the context of health insurance and another that has indirect implications for the savings clause's importance. The Court resolved these disputes in ways that expand the savings clause's scope and importance. Thus, an indirect effect of the Court's rulings in Rush Prudential HMO v. Moran, 4 ' 7 Aetna Health Inc. v. Davila, " and Kentucky Ass'n of Health Plans v. Miller 49 is to increase the incentive of employers to self-insure.
Rush Prudential HMO v. Moran
Rush Prudential HMO concerned one of the 1990s' most popular mandated benefits statutes, the status of which, under the savings clause, was disputed by the lower federal courts.
One of the most controversial features of managed health care is "utilization review," according to which a health insurer reviews treatments proposed by physicians to determine whether they are "medically necessary."° If the insurer's representative determines that a procedure does not satisfy the insurer's standard of medical necessity, the insurer refuses to authorize payment for it. Although the patient may pay for the treatment out of pocket, the costs of medical procedures that are expensive enough to justify utilization review are prohibitive for most patients, so a utilization review denial usually means that the patient will not receive his desired treatment.
46. See, e.g 
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Yale Journal of Health Policy, Law, and Ethics, Vol. 5 [2005] One contributing factor to the public backlash against the health insurance industry in the 1990s was the perception that insurers were using utilization review as a method of minimizing costs by denying legitimate treatment requests." As a result, forty-one states enacted "external review" statutes, 52 which require health insurers to permit patients to appeal adverse utilization review decisions to a neutral arbitrator and to pay for the treatment if that arbitrator determines that the treatment is medically necessary. Insurers challenged these regulations as preempted by ERISA, and a "circuit split" resulted. The Seventh Circuit held that the savings clause protected an Illinois external review statute. 53 Meanwhile, the Fifth Circuit ruled that ERISA preempted a substantively identical Texas statute because the remedies provided under the statute conflicted with ERISA's remedy provisions. 54 The Fifth Circuit's rule would deny the protection of state external review laws to any patient who receives his health insurance through an EHBP, thus treating members of insured and self-insured plans identically. The Seventh Circuit's rule would grant the same treatment to external review statutes as to the mental health benefits mandate at issue in Metropolitan Life, consequently providing rights to employees in insured plans but not those in self-insured plans.
Over a sharp dissent by four justices, 55 the Supreme Court in 2002 upheld the Seventh Circuit's position that ERISA's savings clause protects state external review statutes and that such statutes are not otherwise preempted because they conflict with ERISA's remedy provisions. 6 The decision was a major victory for supporters of managed care regulation. It also expanded the legal and practical significance of an employer's decision to self-insure its EHBP rather than purchase third-party insurance.
51. For an analysis of why it might make business sense for health insurers to engage in such a strategy notwithstanding built-in market constraints on strategic underperformance of contractual obligations, see Korobkin, supra note 41, at 29-44.
52 
Aetna Health Inc. v. Davila
The Supreme Court's decision in Rush Prudential HMO permits states to provide patients enrolled in insured (but not self-insured) EHBPs with procedural protections from erroneous utilization review denials, which has the indirect effect of providing EHBPs with a financial incentive to selfinsure. The Court's June 2004 decision in Aetna Health Inc. v. Davila" further increased the incentive to self-insure by increasing the relative importance to patients of the external review statutes permitted under Rush Prudential HMO.
In theory, the legal system can adopt either (or both) of two approaches to prevent health insurance providers from minimizing costs by using the utilization review process to avoid providing services that satisfy the underlying medical necessity standard. One approach to this moral hazard problem relies on ex ante government regulation of services as a prophylactic device. In the case of utilization review, external review statutes serve this function. Providers are prevented by the external review process from refusing to provide at the time of sickness the level of care promised at the time of enrollment. The alternative approach relies on the threat of private litigation and resulting sanctions to deter careless or strategic behavior. Knowing that they can be sued by the patient for resulting damages should they improperly deny coverage of a requested treatment, providers will have an incentive to take appropriate care to furnish the services to which patients are entitled. They will also have an incentive in close cases to err on the side of providing questionable treatment to avoid the risk of litigation.
ERISA's remedy provisions permit a member of an EHBP to bring a lawsuit under ERISA to "recover benefits due to him under the terms of his plan," to "enforce his rights under the terms of the plan," or to "clarify his rights to future benefits under the terms of the plan. 5 8 However, the Supreme Court has interpreted this portion of the statute narrowly, ruling that aggrieved plan participants can bring suit under the statute for the value of benefits improperly withheld but not for compensatory or punitive damages. 59 The significance of this limitation for the utilization review process depends on whether a patient improperly denied medically necessary medical treatment may bring suit under specific state statutes or general state tort law that permits a broader range of remedies. 57. 124 S. Ct. 2488 57. 124 S. Ct. (2004 58. 29 U.S.C. § 1132(a) (1) (B) (2000) . 59. Mass. Mutual Life Ins. Co. v. Russell, 473 U.S. 134, 144 (1985) .
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Prior to 2000, most lower courts to address this question had held that ERISA's remedial provisions preempted all related state claims and, thus, an insurer's legal risk of a utilization review denial was limited to the cost of the desired treatment.60 Under this rule, the direct financial incentive to conduct the utilization review process carefully and generously is limited, which increases the attractiveness of ex ante prophylactic regulation embodied in external review statutes to critics of managed care.
The In last term's decision in Davila, the Supreme Court reviewed and reversed the Fifth Circuit's decision to this effect, validating the pre-Pegram conventional wisdom that, when a patient receives health care coverage through an EHBP, his ability to sue over a utilization review denial can be brought only under ERISA. 6 7 The Court made no distinction in its opinion between the rights of employees in insured and self-insured EHBPs, despite the fact that it appears that one of the two plaintiffs in the case was 60. The leading case was Corcoran v. United Health Care, Inc., 965 F.2d 1321 (5th Cir. 1992 Congress should rewrite the statute. 69 Unless and until this happens, however, it now seems clear that state statutes requiring external review provide the primary, if not the only, legal check on health insurance providers using utilization review to minimize the cost of providing health care, thus increasing the differential flexibility that self-insured EHBPs not subject to external review laws enjoy relative to insured EHBPs. In other words, Davila amplifies the difference in legal treatment of self-insured and insured EHBPs established in Rush Prudential-increasing the desirability of self-insurance to employers who want to maintain maximum flexibility to reduce the costs of providing health care coverage and decreasing the desirability of self-insurance to state regulators who wish to maximize the extent of legal protection for employees.
Kentucky Ass'n of Health Plans v. Miller
In 2003, the Supreme Court followed its decision in Rush Prudential with another decision specifically concerning the breadth of the savings clause. As it did in Rush Prudential, the Court in Kentucky Ass'n again 68. The Court's opinion came in the consolidated cases of Aetna Health Inc. v. Davila and Cigna Healthcare of Tex., Inc. v. Calad. Davila, 124 S. Ct. at 2492-93 . According to Cigna Healthcare's brief, Ruby Calad's EHBP was self-insured by her husband's employer, which in turn "delegated certain administrative responsibilities for the plan to petitioner Cigna Healthcare of Texas, Inc." Brief for Petitioner Cigna Healthcare of Texas, Inc. at 2, Davila (No. 02-1845) . According to the joint brief of respondents Davila and Calad, Juan Davila "was a member of Aetna's HMO, which is not itself an 'ERISA plan."' Brief for Respondents at 6, Davila (No. 02-1845) . This language implies that Aetna, not Davila's employer, was the risk bearing entity. The Supreme Court's opinion does not state whether the employees were in insured or self-insured EHBPs-in fact, the difference between insured and selfinsured plans is mentioned nowhere in the opinion. The Court does state that the employees' "respective plan sponsors had entered into agreements with [Aetna and Cigna] to administer the plans." Davila, 124 S. Ct. at 2493 (emphasis added). This language could be read to imply that both insurance companies only administered the plans (and thus neither was the actual risk-bearing entity), but the better reading is probably that the Court did not think that whether risk was borne by the employees' employer or the insurance company administrator was relevant to the question of the preemptive effect of ERISA's remedial provisions. 69. Davila, 124 S. Ct. at 2503-04 (Ginsburg,J., concurring).
V:I1 (2005)
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Yale Journal of Health Policy, Law, and Ethics, Vol. 5 [2005] Most managed care organizations (MCOs) oppose AWP laws on the ground that they take away a potent tool for containing health care costs. By selectively contracting only with certain providers, MCOs can force price concessions from those providers, both because they can guarantee a large quantity of business to the selected providers, and because the providers must worry that the MCO will refuse to contract with them at all if they do not grant such concessions . Patients' advocates, on the other hand, often support the laws on the grounds that they give patients greater treatment options and that they allow patients who move from one insurance plan to another the ability to maintain their pre-established doctor-patient relationships.
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As was the case with external review statutes, the circuit courts agreed that AWP laws "relate to" ERISA plans and are subject to federal preemption but split on the question of whether they are protected by the savings clause. 9 The Fourth and Sixth Circuits determined that AWP statutes qualify as insurance regulations, and thus are saved; 7 5 the Fifth and Eighth Circuits held that the laws fall outside the protection of the savings clause because they regulate entities outside the insurance industry or because they do not affect the allocation of risk between insurers and their 76 customers. The Supreme Court, this time in a unanimous decision, followed the circuit courts that gave a broader reading to the savings clause and held that ERISA does not preempt the Kentucky statutes. In so doing, the Court renounced the complicated, multi-part test for determining whether a state law "regulates insurance" that it introduced in Metropolitan Life and replaced it with a simpler, easier-to-satisfy test. Under the rule enunciated in Kentucky Ass'n, in order to qualify as a law that regulates insurance and therefore receives protection from the savings clause, the state law in question need only be "specifically directed" at the insurance industry (as opposed to being a law of general applicability) and "substantially affect" an insurer's insurance practices (as opposed to being a law that affects insurance companies only in their non-insurance-related capacities).7
The Implications of the Court's Savings Clause Jurisprudence
Since ERISA was enacted more than a quarter-century ago, the Supreme Court's jurisprudence has tilted, on balance, in favor of preemption.7 Going back as far as 1983, the Court has read the preemption clause broadly, finding that ERISA preempts a wide range of state laws because they either have a "reference to" or have a "connection with" EHBPs. 79 In its 1995 decision in New York State Conference of Blue Cross and Blue Shield Plans v. Travelers Insurance Co., 8° the Court narrowed the scope of ERISA preemption somewhat, but also suggested that the scope of preemption would continue to be broad. The Court's decisions in Rush Prudential HMO and Kentucky Ass'n reinforce this reading of Travelers, because the Court declined to address the underlying assumption of its holdings that the state laws at issue did in fact "relate to" ERISA plans, and thus were the subject of preemption. But while the Court continues to read the preemption clause broadly, it also continues to read the savings clause broadly. As a general statement, it is fair to say that the Court has promoted federal authority through the preemption clause, while simultaneously protecting state authority through the savings clause. An unintended consequence of this doctrinal approach is that it maximizes the gap in treatment that employees in selfinsured and insured plans receive under ERISA.
II. EXPLOITING THE DEEMER CLAUSE LOOPHOLE
Part I described how a broad interpretation of ERISA's savings clause juxtaposed with ERISA's deemer clause creates a significant incentive for EHBPs to self-insure their members' health care costs rather than purchase third-party health insurance. No matter how great this incentive, however, EHBPs will not choose to self-insure if they cannot afford to assume the risk of catastrophic medical care claims in a given year. Stop-loss insurance protects EHBPs from catastrophic losses, thus making self-insurance feasible for even small employers and thereby facilitating widespread avoidance of state insurance regulations.
By using stop-loss insurance to minimize insurance risk while simultaneously avoiding state regulation, EHBPs exploit a loophole in ERISA's statutory structure. To the chagrin of supporters of greater regulation of health insurance, however, this loophole is consistent with the plain language of ERISA, and it is not inconsistent with ERISA's structure. Courts thus have properly refused to heed the calls of regulation supporters to close the loophole, although their analyses often make the issue much more complicated that it should be.
A. The Economics of Self-Insurance
A managed care organization or a traditional indemnity insurance company that sells third-party health insurance provides two distinct services. First, it administers the insurance plan, which includes establishing contracts with medical care providers and reviewing and paying covered claims. Second, it assumes the risk that in any given year its customers will incur medical care costs that are higher than their actuarial, average expected cost. This latter service is often described as bearing "insurance risk." 8 ' Insurance companies, of course, do not provide such services for free. The premiums they charge can be understood as consisting of the customer's expected medical care cost, plus an extra 81. Butler, supra note 11, at 62. amount to cover the costs of administration and insurance risk, including the company's profit margin."
By self-insuring rather than purchasing insurance, employers, in theory, can avoid the costs of paying a third-party insurer to provide administrative services. In reality, many employers contract with third parties to serve as TPAs and administer their health care benefits; 3 this is true even of extremely large companies with tens of thousands of 814 employees. Presumably, this is because TPAs' expertise in administration makes it cheaper for self-insured EHBPs to contract for administrative services rather than to provide them "in-house." This suggests that EHBPs are unlikely to save substantially, if at all, on administrative costs by selfinsuring. 8 5 Whether it is in an EHBP's interest to self-insure, then, depends on the extent of the insurance risk that it would undertake. An EHBP with few beneficiaries can expect a large variance in annual medical care costs. 86 The costs incurred by a single member who suffers a catastrophic illness could be far greater than a plan's actuarially expected medical costs, resulting in severe cash-flow problems or even insolvency. The risks associated with extreme annual fluctuations decline as the size of the EHBP increases; that is, the more members in an EHBP, the lower the 87 expected annual variance of the plan's expenses. Insurance companies have an advantage relative to individual employers in managing insurance risk because they pool the individual risks of a large number of customers. 88 85. Cf. Jensen et al., supra note 45, at 187 (finding that "research suggests that... administrative costs for self-insured plans are actually higher than those of purchased plans containing the same coverage"). 86 . Risk in insurance pools is 1/N times the variance of each individual (N is the number of members in the pool). The larger the pool and the more diverse the population, the lower the variance in risk. CHARLES E. PHELPS risks sufficiently large to minimize its insurance risk, reducing the value of purchasing third-party insurance. s The consequence is that the EHBPs of only very large employers should routinely self-insure, while most other EHBPs should be willing to pay an insurance company a premium for the service of bearing their insurance risk.
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By allowing self-insured EHBPs to avoid state regulation, however, ERISA provides EHBPs three additional incentives to self-insure. First, a self-insured EHBP with members in multiple states can provide a single set of benefits for all of its employees and avoid the cost of conforming to conflicting regulations and mandates in different jurisdictions. Second, that set of benefits can be more limited, and thus cheaper to provide, than the set of benefits the EHBP would have to provide should it purchase third-party insurance encumbered by state mandates. Third, by selfinsuring, EHBPs can avoid premium taxes on health insurance purchases imposed by most states (usually for the purpose of subsidizing state insurance pools to cover the uninsured or difficult-to-insure), 9 ' as well as other state regulatory requirements that can be costly, inconvenient, or both, such as regulations concerning what information insurers must be provided to consumers. 92 While minimizing administrative burdens of multi-state employers is a goal of ERISA, there is no indication that ERISA's drafters affirmatively desired to protect EHBPs from all costs associated with state insurance regulation. If that were Congress's goal, the statute presumably would not have included the savings clause.
Measuring the absolute popularity of self-insurance among employers at any given time is a notoriously inexact science, because understandings 89. See, e.g., Butler, supra note 11, at 62. 90. An exception to this rule might be some employers with very young workforces in states that require certain types of insurers (often HMOs) to sell coverage at "community rates"-that is rates that do not discriminate based on the demographics or claims experience of particular employer groups. Cf David Reich-Hale, Big Employers Self-Funding HMO Costs, NAT'L UNDERWRITER: LIFE & HEALTH / FIN. SERVICES EDITION, Oct. 11, 1999, at S-21 (reporting that in 1998 sixty-three percent of employees in HMOs were in communitybased plans). These employers might find self-insurance a particularly desirable arrangement because they can avoid paying insurance company rates that substantially exceed their expected claims experience. See, e.g., Michael Prince, Self-Funded Health Plans Not Expanding Ranks, Bus. INS., Feb. 21, 2000 , at 3 ("Employers in community-rated HMOs can generally save money by going into a self-funded HMO if their claims experience is better than that of the overall group insured by the HMO.").
91. of what constitutes self-insurance vary among employers and because employers often offer employees a choice of plans, 9 " some of which might be insured and others self-insured. Assessing the impact of ERISA's favorable regulatory treatment of self-insured EHBPs on employers' decisions about whether to self-insure is even more problematic because many exogenous factors can affect the relative benefits of self-insuring
versus insuring. Notwithstanding these notes of qualification, however, there is no doubt that self-insurance has become more popular among employers, by many fold, over the last three decades, and that the desire to avoid state benefits mandates and premium taxes can explain at least some of this increase in popularity. Employers shifted from insured to self-insured EHBPs in large numbers in the 1980s. According to one study, only four percent of employee health benefits were paid for by self-insured plans at the time of ERISA's enactment, while forty-seven percent of EHBPs self-insured at least their primary health benefits plan in 1986. 95 According to other studies, that number rose to sixty-seven percent in 1992,96 and forty-six percent of all employees who received health coverage as an employment benefit were enrolled in self-insured EHBPs by that year. 97 93. A recent Kaiser Family Foundation study reported that nearly half of all employees covered by employment-based health plans had a choice of three or more different plans, while only thirty-eight percent were offered only one plan. THE L. 239, 252 (1989) . Self-insurance also enables employers to collect detailed claims data in order to try to manage employee benefit costs that insurance companies often will not provide because they fear that employers with favorable claims experience might shop for cheaper insurance or decide to self-insure. 
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Yale Journal of Health Policy, Law, and Ethics, Vol. 5 [2005] The strong correlation between the rise of managed care financing arrangements and the corresponding explosion of state insurance regulation on the one hand and the steep rise in employer self-insurance on the other does not, of course, itself prove that the former caused the latter. Many self-insured employers offer a rich set of benefits, suggesting that many factors affect an employer's decision to self-insure, not just the desire to save money by offering fewer benefits. Still, it seems clear that at least some and probably much of the increase in self-insurance can be attributed to the desire to use ERISA to avoid state regulations of one type or another. 9 As an illustration, one study attempting to explain the causes of employer shifts to self-insurance in the 1980s found that the desire to avoid the costs of state insurance mandates and premium taxes explained about two-thirds of the increase in employer self-insurance observed in the early part of that decade. Although self-insurance rates have fluctuated in the last decade,' 00 at least half of workers with employment-based health care benefits are probably in self-insured plans today. One recent study conducted by the Kaiser Family Foundation (KFF) reports that, in 2003, fifty-two percent of workers with employment-based health care benefits were in self-insured plans, down slightly from the fifty-six percent figure reported by a KPMG study in 1996.01 By further increasing the differential susceptibility to state regulation of insured and self-insured EHBPs, the Supreme Court's expansion of ERISA's savings clause over the last three years suggests that this percentage is likely to increase in coming years.
enrolled in self-insured plans). relationship between state regulation and the increasing number of self-insured EHBPs). 99. Jensen et al., supra note 45, at 208. In the authors' sample, state regulation could not explain further increases in self-insurance later in the decade, which does suggest other factors are also at play. The authors hypothesize that the different results for the different time periods analyzed might be the result of greater state regulatory activity early in the decade or employers most concerned with avoiding the costs of state regulation having already converted to self-insurance early in the decade. Id. at 210-11.
100. Relatively small fluctuations in the rate of self-insurance can be due to factors unrelated to the different regulatory treatment of insured and self-insured EHBPs, such as the extent of price competition in the insurance market and changes in the popularity of different types of managed care, some of which are easier to finance through self-insurance than others. 101. KFF/HRET, supra note 93, at 125 exhibit 10.1.
B. Stop-Loss Insurance
The regulatory benefits of self-insurance created by ERISA help to explain why many EHBPs would like to self-insure, but the insurance risk traditionally associated with self-insurance should remain a major disincentive for all but the largest employers. What is most astonishing about the extent to which employers self-insure is that, although very large employers remain the most likely to self-insure their EHBPs, even small to mid-sized employers self-insure in significant numbers. According to the General Accounting Office, in 1992, thirty-two percent of employees working for companies with more than 100 employees were covered by a self-insured plan.1 2 KFF reports that in 2003 only ten percent of covered employees in firms with fewer than 200 workers were in self-insured plans, down from the twenty-four percent reported by KPMG in 1996, but KFF also reports that fully fifty percent of covered employees in mid-sized firms (200-999 employees) currently receive their benefits from self-insured plans.
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The surprising popularity of self-insurance among small and mid-sized employers can be attributed significantly, although not entirely, to a product known as "stop-loss" insurance (or, when issued to an EHBP, sometimes known as "medical stop-loss" insurance). 0 4 Although the details can often be complicated, the basic concept of stop-loss insurance is simple. The EHBP pays for its employees' covered medical care expenses from a trust fund established for that purpose or from current revenues. 103. KFF/HRET, supra note 93, at 125 exhibit 10.1. 104. A large majority of self-insured EHBPs purchase stop-loss coverage, and nearly all small and medium-sized employers that self-insure purchase stop-loss coverage to cap their exposure. A. FOSTER HIGGINS & CO., supra note 96, at 19 (reporting sixty-four percent of selfinsured employers with more than one thousand employees purchased stop-loss coverage, and ninety-six percent of self-insured employers with fewer than one thousand employees purchased stop-loss coverage).
105. Paredes, supra note 6, at 249. pays the EHBP when the plan's losses in a given year exceed a predetermined amount, known as the "attachment point."
Stop-loss policies can have either "specific" attachment points, "aggregate" attachment points, or both. If the policy has a specific attachment point, usually a dollar amount, the stop-loss insurance reimburses the EHBP for any individual employee's medical costs in excess of the attachment point. If the policy has an aggregate attachment point, usually expressed as a percentage of the EHBP's actuarially determined expected annual cost, the insurance is tapped if the EHBP pays out more than that amount for total covered member medical care costs.10
Stop-loss coverage as a risk management tool for EHBPs is not a new innovation. Just as traditional insurance providers usually "reinsure" part of their insurance risk in order to minimize exposure to catastrophes, even large EHBPs with an actuarially sound risk pool purchase stop-loss insurance just in case an unexpected scourge has a disproportionately catastrophic effect on its members. 0 8 An innovation that made possible the vast expansion of self-insured EHBPs in the 1980s and 1990s, especially among smaller employers, 0 0 was the sale of stop-loss policies with such low attachment points-some as low as $500"-that the EHBP maintained little insurance risk or none at all."' For example, in terms of the insurance claims.").
107. Paredes, supra note 6, at 249. 108. One mid-1990s study found that sixty-one percent of all large employers self-fund with stop-loss insurance, while only thirteen percent self-fund without stop-loss insurance. Anecdotal evidence indicates that stop-loss policies with extremely low attachment points became prevalent in the mid-1990s. See Polzer & Butler, supra note 92, at 98 (noting that many state insurance regulators reported an "increasing number of small businesses are ostensibly self-insuring while also purchasing stop-loss policies covering individual claims exceeding $500 or $1,000").
risk it maintains, there is no difference between an EHBP that purchases third-party insurance policies for each employee with a $500 annual deductible and an EHBP that offers a self-insured benefit plan with a $500 deductible and maintains stop-loss insurance with a $500 specific attachment point per employee-in both examples, the employer retains no insurance risk at all. By hiring a TPA and purchasing stop-loss coverage with low attachment points (sometimes from the same company), selfinsured EHBPs can virtually eliminate all of the costs of self-insurance while taking advantage of the beneficial regulatory treatment provided to them by virtue of ERISA.
In light of the Supreme Court's recent expansive interpretations of ERISA's savings clause, the incentives for EHBPs to self-insure and purchase stop-loss insurance rather than purchase third-party health insurance are now more compelling than ever, although unrelated market forces that have caused sharp increases in stop-loss insurance premiums in the last few years could temporarily dampen this incentive. 
C. Legal Challenges
The late 1980s and early 1990s brought a number of legal challenges to the use of self-insurance arrangements coupled with stop-loss insurance by EHBPs attempting to avoid state insurance regulations. All of these challenges failed, as they should have, although the courts' reasoning was not always as precise as it might have been.
In the typical challenge, a self-insured EHBP that carries stop-loss insurance attempts to enforce a provision of the plan that is contrary to state law, or a plaintiff attempts to enforce a provision of state law that is contrary to the terms of a plan against an EHBP that carries stop-loss insurance. Ins. Co., 833 F.2d 85 (6th Cir. 1987) . Lincoln Mutual, 970 F.2d at 210 n.3. An earlier Sixth Circuit decision in Michigan United Food & Commercial Workers Unions v. Baerwaldt, 767 F.2d 308 (6th Cir. 1984) , held that an EHBP that purchased stop-loss coverage must abide by a state insurance regulation, id. at 313, and is thus sometimes cited as conflicting authority, see, e.g., Paredes, supra note 6, at 256-57. The Baerwaldt decision, however, was based on the court's understanding from the plaintiffs complaint that the insurance company "will pay all benefits in excess of claims liability limit under the group policies"-that is, that the stop-loss insurance insured the plan members health care costs directly rather than insuring the plan itself. 767 F.2d at 313. Thus, while the court might have misunderstood the nature of the EHBP's arrangement with the insurance company, based on its understanding that benefits were provided to plan members by an insurance company rather than by the EHBP itself, its holding is not inconsistent with Lincoln Mutual, United Food, or Talquin.
117. 801 F.2d at 1161-62. 118. See Talquin, 928 F.2d at 653 (noting that Talquin's plan is directly liable to Talquin's employees and the stop-loss insurance covers the plan); United Food, 801 F.2d at 1161-62 (noting that "no insurance is provided to the participants").
if the insurance company became insolvent." 9 Whether or not this distinction is functionally significant, however, it is irrelevant under ERISA. The relevant distinction between insured and selfinsured EHBPs for ERISA's purposes is that members of an insured plan have a contract with an insurance company, whereas members of a selfinsured plan have a contract only with the plan. ERISA distinguishes between insurance companies, which states may regulate, and EHBPs themselves, which states may not regulate, but the statutory text never makes a distinction between insured and self-insured plans per se. The plain language of ERISA requires courts to ask only whether the terms of a plan member's health insurance contract are provided by an EHBP or by a third-party insurance company-the deemer clause, recall, states only that an employee benefit plan may not be regulated like an insurance company.
2 0 If an insurance company covers the member, state law may override terms of the insurance contract and substitute different or additional terms. If the EHBP itself covers the member, state law governing insurance companies may not override the terms of the insurance contract because states may not regulate EHBPs as insurance companies. So, for example, if an insurance company issues a policy to an EHBP member that excludes coverage for mental health care, a state mental health care mandate can nullify that exclusion and effectively rewrite the contract between the individual and the insurance company. On the other hand, if an EHBP enters into an equivalent contract with a plan member, the deemer clause prohibits the same state mandate from overriding the exclusion, even though the EHBP behaves functionally like an insurance company vis-a-vis its members.
In Metropolitan Life, the Supreme Court observed that a consequence of ERISA, in the context of the issues raised in that case, is that insured and self-insured plans receive different treatment. This observation is correct. Unfortunately, lower courts have sometimes misinterpreted this observation as being equivalent to a statement that the distinction between insured and self-insured plans is itself doctrinally relevant, which it is notthese terms of art never appear in ERISA's text. This error has led to a serious analytical tangle, as courts struggle to determine whether EHBPs that directly insure their members' health care costs and purchase stop-loss insurance for themselves are functionally "insured" or "self-insured." Such EHBPs appear to be self-insured, in the sense that they bear the insurance risk of their members' illnesses and injuries rather than paying a thirdparty to bear that risk. On the other hand, they appear to be insured from a functional perspective, in the sense that they purchase insurance coverage to protect themselves from losses.
Some courts have responded to the confusion over the terms "insured" and "self-insured" by attempting to determine whether an EHBP is predominantly insured or self-insured. For example, in Brown v. Granatelli, 121 the Fifth Circuit found that an EHBP with high-attachment point stop-loss coverage was self-insured and protected from state law by ERISA's deemer clause.
122 It suggested in dicta, however, that an EHBP with low-attachment point stop-loss insurance likely would be considered an "insured" plan subject to state regulation. 1 2 3 Other courts have followed the Fifth Circuit in suggesting that whether an EHBP is subject to state regulation might depend on the specific level of its stop-loss insurance's attachment point.
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This type of analysis is fundamentally misguided, because whether an EHBP maintains the actual insurance risk associated with employee illness bears no direct relevance to the question of whether the deemer clause, according to its text, prohibits state regulation of its members' health insurance contracts. Courts need only ask which entity promises to pay the health care costs incurred by plan members. If the EHBP must pay these costs, and thus acts as an insurer of its employee's health care, the state may not regulate the provisions of the employee-EHBP contract, and the plan is therefore "self-insured" according to the Metropolitan Life dichotomy. If a third-party insurance company bears the insurance risk of the employee's health care, the state may regulate the insurance contract, and the plan is therefore "insured" under Metropolitan Life. Whether a selfinsured plan does or does not purchase stop-loss insurance, or whether that stop-loss insurance has a low or high attachment point, is simply irrelevant, at least under a close reading of ERISA's text. 
D. Should Courts Close the Loophole?
Many observers have criticized the differential treatment that selfinsured and insured EHBPs receive vis-A-vis state law.
1 25 Following the Supreme Court's lead in Metropolitan Lifr,' 2 r however, most attribute responsibility for the distinction to Congress, which drafted ERISA, rather than to the courts, whose job is only to interpret the statute. 2 7 Wise or not as a matter of policy, it would be impossible for courts to eliminate this distinction entirely without reading the deemer clause out of the statutea result that would be inconsistent with any mainstream view of proper statutory interpretation.
Employer attempts to evade both state regulation and insurance risk by purchasing stop-loss insurance with low attachment points has elicited a somewhat different reaction; some courts and commentators suggest that courts should deny deemer clause protection to such plans. 1 2 8 Although such a judicial approach would require courts to ignore ERISA's text, it arguably would be consistent with a "purposive" view of statutory interpretation 2 9 if EHBP use of stop-loss insurance undermines the legislative goals implicit in ERISA.
The problem with this approach is that the extensive use of stop-loss insurance by EHBPs does not undermine ERISA. This is not to say that EHBPs that purchase low-attachment point stop-loss coverage are not exploiting a loophole in ERISA's text-they clearly are. It is unlikely that the members of Congress who enacted ERISA in 1974 anticipated that EHBPs would be able to avoid the indirect effects of state insurance regulation while avoiding most insurance risk and would do so in large numbers. But the Congressional purpose inherent in ERISA's savings and deemer clauses is not to prevent small employers from avoiding state mandates. Rather, the purpose of ERISA's complicated structure is to balance traditional state authority to regulate insurance with employers' interest in avoiding the burden of complying with conflicting state laws. 3 0 In striking that balance, ERISA creates two categories of EHBPs-those that purchase third-party insurance for their employees and those that do not-and allows the EHBPs themselves to choose their category. By creatively identifying ways of making it less costly to choose one category rather than the other, EHBPs act consistently rather than inconsistently with ERISA structure.
III. EXPLOITING THE SAVINGS CLAUSE LOOPHOLE
As Part II explained, ERISA's text in no way suggests that whether an EHBP purchases stop-loss insurance has any relevance to the question of whether the terms of health care coverage it provides its members are subject to state regulation, regardless of whether the attachment point of the stop-loss coverage is high or low. Additionally, there is no justification for courts to ignore ERISA's text in an effort to vindicate its purpose, because employers' use of stop-loss insurance does not undermine ERISA's attempt to balance competing policy goals. These conclusions do not suggest, however, that proponents of greater state regulation of health insurance must concede that they have been outmaneuvered by crafty employers. Just as the deemer clause creates a loophole that employers can exploit in an effort to minimize the reach of state regulation, the savings clause creates a loophole that states may exploit in an effort to maximize their regulatory reach.
ERISA permits EHBPs to arrange their business affairs in such a way that maximizes the benefits of self-insuring relative to purchasing thirdparty insurance. But ERISA also permits states to use their authority under the savings clause to maximize the benefits to EHBPs of purchasing thirdparty insurance relative to self-insuring. If states are unhappy that EHBPs use stop-loss insurance to make self-insuring a relatively more attractive option than purchasing state-regulated third-party insurance, their best 130. See, e.g., 498 exploit this loophole, casting doubt on its legality. Both cases were incorrectly decided when issued, however, and the Supreme Court's recent opinion in Kentucky Ass'n further undermines them. Therefore, those decisions should not deter states-certainly those outside of the Second and Fourth Circuits-from taking advantage of the loophole. Second, since no state has yet exploited the loophole as fully as is possible, its full effect has never been tested. This Part describes the savings clause loophole, analyzes its legal status, explains how states can expand it, and considers the policy consequences of doing so.
A. Exploiting the Loophole with Minimum Attachment Points
In 1995, the National Association of Insurance Commissioners (NAIC) enacted a model statute requiring that stop-loss insurance policies sold to EHBPs to protect against excessive health care expenses include minimum attachment point levels. 33 The NAIC model calls for specific attachment points to be a minimum of $20,000, and minimum aggregate attachment points to be 110 to 120 percent of the EHBP's expected annual claims, depending on the size of the EHBP covered.' 34 135. State statutes follow the structure of the NAIC model, although they sometimes change the aggregate and specific attachment points. See AiASKA STAT. § 21.42.145 (2004) (requiring stop-loss policies in Alaska to have at minimum a specific attachment point of 
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Yale Journal of Health Policy, Law, and Ethics, Vol. 5 [2005] The deemer clause clearly prevents states from regulating EHBPs, but the savings clause just as clearly allows states to regulate insurance as long as the regulations do not extend to EHBPs. Stop-loss coverage providers, like health insurers, are in the business of insurance. If states may regulate the terms and conditions of health insurance policies, as Metropolitan Life clearly established that they can, states may also regulate the terms and conditions of stop-loss policies. When states require health insurance policies to include specific benefits, the option of purchasing third-party health insurance becomes less attractive to some EHBPs relative to the option of self-insuring. When states require stop-loss policies to include minimum attachment points, the option of purchasing third-party health insurance becomes more attractive to some EHBPs relative to the option of self-insuring. The fact that the savings clause gives states a tool to encourage EHBPs to purchase third-party insurance is no doubt an a minimum specific attachment point of $10,000 and a minimum aggregate attachment point higher than the sum of 140% of the first $50,000 of expected claims, 120% of the next $450,000 of expected claims, and 110% of the remaining expected claims); N.J. (2003) (requiring stop-loss policies in Nevada to have a minimum specific attachment point of $10,000; a minimum aggregate attachment point for groups not more than fifty people that is lower than the greater of $4000 times the number of group members, 120% of expected claims, or $10,000; for groups of more than fifty people an aggregate attachment point not lower than 110% of expected claims); 31 PA. CODE § 89.472 (2003) (requiring stop-loss policies in Pennsylvania to have a minimum specific attachment point of $10,000 and a minimum aggregate attachment point of $100,000 unintended consequence of ERISA's structure. But then, so is the fact that the deemer clause allows EHBPs to use self-insurance coupled with lowattachment point stop-loss coverage to avoid the costs of state mandates without retaining any real insurance risk.
B. The Loophole Closed? Two Circuits Invalidate Stop-Loss Regulations
Travelers Insurance Co. v. Cuomo
In 1993, the Second Circuit considered challenges to a New York statute imposing hospital rate surcharges that differed based on the identity of the payer of hospital charges and to a New York Insurance Department regulation of stop-loss insurance contracts.1 7 The court held that ERISA preempted both the surcharges and the stop-loss regulations. The Supreme Court granted certiorari on the question of whether the surcharges were preempted 39 and then, in a landmark decision that narrowed the scope of ERISA's "relates to" clause, reversed.'40 The Court left unreviewed, however, the portion of the Second Circuit's opinion concerning stop-loss insurance regulation.
The stop-loss regulation at issue required stop-loss insurers to "undertake to ensure that statutorily mandated benefits be covered" by the underlying EHBP.1 4 The Travelers court held that the regulation related to employee benefit plans and was not protected by the savings clause because it did not qualify as an insurance regulation. The court's analysis, in relevant part, consisted of the following points: (1) the provision was "not limited just to the stop-loss layer of insurance but appl[ied] generally to the entire" EHBP; and (2) insurance company may sell insurance products to customers constitutes a "regulation of insurance" under any common-sense understanding of that term. The Supreme Court's decision last term in Kentucky Ass'n jettisoned the Court's prior complicated test for whether a state law constitutes an insurance regulation for savings clause purposes, replacing it with a simpler approach consistent with this view. In so doing, it severely undermined the Second Circuit's holding in Travelers. Recall that under the rule of Kentucky Ass'n, a state law qualifies for protection from ERISA preemption under the savings clause so long as the law is "specifically directed" at the insurance industry and it regulates insurance practices.
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The New York regulation clearly satisfied both prongs of this test, as the following paragraphs explain.
In Kentucky Ass'n, petitioner health insurance companies argued that a state "any willing provider" (AWP) law preventing insurers from excluding health care providers from their networks was not specifically directed at insurers because it equally affected providers.
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Disposing of this argument, the Court first observed that, by its terms, the statute imposed requirements only on insurers. 145 It then explained that the fact that a regulation of insurance entities has the consequence of affecting the choices available to other entities does not preclude savings clause protection for the regulation. 46 Like the Kentucky AWP law, the New York regulation at issue in Travelers was specifically directed only at insurance companies (specifically, those that sell stop-loss insurance policies). By essentially forbidding insurance companies from selling policies to EHBPs that do not provide the full range of benefits that the state mandates of health insurers, the regulation certainly affected the range of contracting options available to New York EHBPs, but not in a qualitatively different way than the Kentucky Ass'n AWP law impacted the range of contracting options available to Kentucky doctors. More to the point, all insurance regulations affect the market choices available to third parties who wish to contract with insurance companies;1 47 the New York stop-loss regulation was a quite ordinary insurance regulation in this respect.
The Kentucky Ass'n petitioners also argued that the AWP laws at issue did not regulate the insurance practices of insurance companies because those laws did not directly affect the allocation of risk between insurers and insured members. 148 Rejecting this argument, the Court explained that the laws affected insurance practices by limiting the "scope of permissible bargains" between insurers and potential customers, as contrasted with a regulation governing how much insurance companies must pay janitors to clean their offices, which would be directed at insurance companies but have nothing to do with the insurance function.
14 9 Similarly, the New York stop-loss regulation is directed at insurance companies qua insurance companies, rather than insurance companies qua purchasers of office supplies, insurance companies qua landlords, or insurance companies acting in some other role unrelated to the provision of insurance.
American Medical Security, Inc. v. Bartlett
In 1995, the Maryland Insurance Commissioner promulgated a regulation providing that an insurance product sold to an employer that insures against the cost of claims that result from employees' sickness or accidents would be characterized as "stop-loss insurance" only if it has a minimum specific attachment point of $20,000 and a minimum aggregate attachment point of at least 125% of the expected annual claims cost. In American Medical Security, Inc. v. Bartlett, ' 52 the Fourth Circuit upheld a district court ruling that ERISA preempted the regulation on the ground that it "attempt [ed] decision on the subject of state attempts to regulate stop-loss insurance for the purpose of making self-insuring a less attractive option for EHBPs.
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This is unfortunate because the opinion is badly flawed. At the time it was issued it was inconsistent with ERISA's text and structure as well as existing Supreme Court decisions interpreting the statute. In addition, the Supreme Court's Kentucky Ass'n decision now provides further support for the contention that American Medical Security was wrongly decided. Maryland's attempt to exploit the savings clause made for a bad test case from the start because that state's regulation was at best poorly drafted and at worst substantively incoherent. Rather than establishing minimum attachment points for stop-loss insurance, effectively prohibiting the sale of stop-loss insurance with lower attachment points, as the NAIC model statute does, the Maryland regulation provided that an insurance policy with a low attachment point that protected an EHBP against losses resulting from employee health care costs would be "considered to be a policy or contract of health insurance." 55 The most natural reading of this regulation is that low-attachmentpoint stop-loss policies would be required to provide coverage for statemandated health care benefits. 6 The problem with such a requirement is that it is logically incoherent to require a stop-loss insurer to cover mandated health benefits because a stop-loss insurer's customersEHBPs-need not provide state-mandated benefits to plan members in the 154. Although American Medical Security postdates the Second Circuit's decision in Travelers, the Travelers decision has been largely overlooked by commentators, most likely because the majority of that opinion-but not the portion relevant to this discussion-was subsequently reversed by the Supreme Court. Only Travelers and American Medical Security have addressed state attempts to exploit the savings clause loophole on the merits. The issue has been raised in a handful of other cases, but these other courts have resolved their cases on procedural grounds without opining on the substantive question. See, e.g., Associated Indus. of Mo. v. Angoff, 937 S.W.2d 277, 284-85 (Mo. Ct. App. 1996) (overruling Mo. CODE REGS. ANN. fit. 20 § 400-2.150, a regulation of stop-loss insurance, because the insurance commissioner needed statutory authority or actuarial data to set the minimum attachment point for stop-loss insurance); Van Enter., Inc. v. Avemco Ins. Co., 231 F. Supp. 2d 1071, 1087-88 (D. Kan. 2002) (overruling a decision by the insurance commissioner to place minimum aggregate and specific attachment points on stop-loss insurance because he did not have statutory authority to do so). first instance. Consider, for example, a Maryland mandate that health insurers provide coverage for skilled nursing home facilities. 1 7 What would it mean for Maryland to require an insurance policy issued to an EHBP to include such coverage? Arguably, this requirement could be interpreted as preventing the stop-loss insurer from excluding the EHBP's costs of providing skilled nursing care to its members from its calculation of whether an EHBP's losses have reached the policy's attachment point. Such an interpretation would be unobjectionable but mostly beside the point, because the insurance commissioner's concern in enacting the regulation was with EHBPs that do not provide skilled nursing home benefits, not with stop-loss carriers that refuse to reimburse EHBPs for the costs of nursing home care. If an EHBP excludes skilled nursing home care from the benefits it promises to its members, a stop-loss insurance company will never find itself obligated to pay costs incurred as a result of plan members receiving skilled nursing home care. Because the EHBP does not pay nursing home costs, the fact that a plan member incurs such costs will never result in the EHBP making a claim against its stop-loss insurance policy. A variation of this understanding of the regulation is that it requires a stop-loss insurer to reimburse employees directly for skilled nursing home costs that the employees incur. This interpretation makes little sense either, because stop-loss insurers have no contractual obligations of any kind to employees.
A less natural, but still plausible, interpretation of the Maryland regulation is that by labeling certain stop-loss insurance policies "health insurance," the state would consider the EHBP purchasers of those policies to be "insured" rather than "self-insured" plans for ERISA purposes and therefore required to provide all state-mandated benefits to their members.
The problems with the Fourth Circuit's decision in American Medical Security begin with its failure to make clear which of these readings (i.e., stop-loss insurers must pay for mandated benefits or EHBPs that purchase stop-loss insurance must provide mandated benefits) it gave to the regulation under scrutiny. At one point the court "recognize [s] Policy, Law, and Ethics, Vol. 5 [2005] Which of these two statements reflects the court's interpretation of the regulation is critical. If the Maryland regulation is interpreted to mandate that self-funded EHBPs with low-attachment-point stop-loss coverage provide specific benefits to their members, then the rule clearly would be preempted, but the court's opinion would be of trivial importance because it merely follows well-established deemer-clause precedent-states may not regulate EHBPs as if they are insurance companies, even if they serve an insurance function.
1 6 0 If the Maryland regulation places requirements only on stop-loss insurance companies, as it appears to according to its text, however, the resolution of the case takes on a great deal of importance. This court's confusion is understandable in light of the regulation's incoherence, but it makes it quite difficult to divine the court's holding in the case.
The court's failure to clearly state its interpretation of what the regulation at issue actually requires suggests a lack of understanding on its part that its precise resolution of this question is important to the case. The best explanation of why American Medical Security explains the court's understanding of the Maryland regulation so poorly is that the court determined that ERISA preempts the regulation regardless of its precise meaning. The court's opinion repeatedly emphasizes that the Maryland regulation had the "purpose and effect" of influencing the behavior of selffunded plans.' 61 It asserts that the deemer clause prohibits Maryland law from "aiming at the plan-participant relationship. 1 62 It also concludes that such purpose and effect calls into doubt whether the savings clause protects Maryland regulation because it arguably fails the Supreme Court's savings clause requirements of being a state law directed at the insurance industry and being integral to the insured-insurer relationship.
63 Thus, the court appears to believe that ERISA's deemer clause, and perhaps also its savings clause, prohibit state regulations enacted with the intent or effect of increasing the attractiveness to EHBP's of purchasing third party health There is no text or precedent that supports this interpretation of ERISA. States' power to regulate under the savings clause is limited only by the deemer clause's prohibition against applying insurance regulations to EHBPs themselves. American Medical Security's conclusion that it is "impermissibl[e]" for state regulations to affect ERISA plans' "costs and choices" finds no support in ERISA's language and is inconsistent with the statute's structure,'6 which allows for the preemption of a state law that "relates to" EHBPs and then the saving of that same law as an insurance regulation. The court's sweeping statement effectively reads the savings clause out of the statute. The court's conclusion also is inconsistent with the Supreme Court's ruling in Metropolitan Life. State benefits mandates increase the costs associated with purchasing health insurance for EHBPs and limit the choices available in the insurance market. Stop-loss insurance regulations merely have similar effects on an EHBP's decision to selfinsure.
The Fourth Circuit's analysis begins to go awry when it asserts that "state insurance regulation may not directly or indirectly regulate selffunded ERISA plans" ' 5 -a statement of the law that is, at best, misleading. As explained above, whether an EHBP is insured or self-insured is not the operative question under ERISA. The statute prohibits states from directly regulating EHBPs, whether they purchase third-party insurance or not. But a state regulation of insurance may indirectly affect options available to EHBPs, and it may therefore make self-insurance more or less attractive to EHBPs. If a state law having such an effect is considered an "indirect regulation," then the Fourth Circuit's statement of the law is incorrect.
As authority for its "directly or indirectly" statement, American Medical Security cites to the Supreme Court's decision in FMC Corp., 66 Id. (citing FMC Corp. v. Holliday, 498 U.S. 52, 62 (1990) ). 167. Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 747 (1985) , quoted in FMC Corp., 498 U.S. at 62. sentence recognizes that an EHBP that purchases third-party health insurance for its employees is indirectly subject to benefits mandates (because it cannot buy insurance that does not include the specified benefits), whereas an EHBP that self-insures its employees' health care costs is not affected at all-indirectly or otherwise-by the state law. The mere observation that state benefits mandates do not have even an indirect effect on self-insured EHBPs does not logically imply that other types of state insurance regulations that do have an indirect effect on self-insured EHBPs are therefore prohibited, as it would have to for Metropolitan Life to support the Fourth Circuit's conclusion in American Medical Security. In fact, Metropolitan Life suggests exactly the opposite: A state's direct regulation of insurance may permissibly have the effect of skewing the cost benefit analysis of an EHBP deciding whether to self-insure its members' health care costs or purchase third-party health insurance policies for that purpose.
Although the American Medical Security court's decision finds no support in ERISA's language or in the relevant Supreme Court decisions on related issues, the court's decision could be defensible nonetheless if the specific type of state law in question undermines ERISA's intent.68 The problem is that the argument that states should be prohibited from regulating stop-loss insurance in a way that makes self-insurance less attractive to EHBPs runs into precisely the same trouble as does the argument that EHBPs should be prohibited from using stop-loss insurance with low attachment points to make self-insurance more appealing.
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ERISA balances the value of allowing states to regulate insurance with the value of allowing employers to avoid inconsistent state laws. To effectuate this balance, Congress gave states the right to regulate insurance companies under the savings clause and gave EHBPs a safe harbor under the deemer clause to avoid such regulation by not purchasing third-party insurance. Congress did not intend for ERISA to make it particularly easy or cost-free for EHBPs to opt to finance their member benefits without third-party insurance any more than it intended to make self-insuring particularly burdensome. State attempts to use stop-loss insurance regulation to make self-insurance less attractive to EHBPs exploit a loophole, but such exploitation-like EHBPs exploitation of the deemer clause loophole-is consistent, rather than inconsistent, with ERISA's structure.
Immediately legislation with the identical purpose to the regulation that was struck down 1 70 but with language that followed the NAIC's Model Rule and avoided the confusion surrounding the regulation's definition of some stop-loss policies as health insurance.
1 7 ' The statute prohibited insurance companies from selling stop-loss policies with specific attachment points lower than $10,000 or aggregate attachment points lower than 115% of expected annual claims.
7 2 American Medical Security claimed that the new statute was substantively no different than the regulation prohibited by the Fourth Circuit; 7 3 the Maryland Insurance Commissioner claimed that the statute was protected from preemption by the savings clause.
7 4 Both sides were correct.
American Medical Security asked a federal district court to enjoin enforcement of the statute, but the court ruled that since the statute was newly enacted, the insurance companies would have to proceed with a new challenge on the merits. fight on the ground of ERISA preemption, 6 but it later chose instead to withdraw from the Maryland insurance market and drop its challenge.
The company's general counsel said he was "not sure if anyone will want to put the money behind a challenge to the law."' 78 To date, no one has. ERISA is a complicated statute, to be sure, but the operation of the savings clause and the deemer clause are spelled out rather clearly: States may regulate the sale of insurance, but their insurance regulations may not extend to self-insured EHBPs that serve an insurance function vis-A-vis their members but are not otherwise in the insurance business. The flawed analysis of the Second and Fourth Circuits notwithstanding, this statutory balance permits states to place limits on what types of stop-loss insurance products insurance companies may sell and to whom they may sell them.
C. Further Exploiting the Savings Clause Loophole: "Underlying Coverage" Requirements
Since the Second Circuit's decision in Travelers, all of the states that have attempted to exploit the savings clause loophole have employed what might be labeled a restrained approach. Specifically, those states have required only that stop-loss insurance have minimum attachment points so that EHBPs cannot seamlessly replace third-party health insurance with stop-loss insurance and avoid the costs of state benefits mandates and insurance taxes without sacrificing any of the benefits of third-party insurance. The reason for such regulatory restraint is understandable: Only EHBPs that purchase stop-loss insurance with very low-attachment points are purchasing such insurance for the obvious purpose of exploiting the deemer clause loophole and dodging the cost of state law requirements. If states wish to use the savings clause loophole to neutralize the deemer clause loophole, focusing only on low-attachment point stoploss insurance is appropriate.
Mandating minimum attachment points for stop-loss insurance is a restrained regulatory approach because, although it makes the decision to self-insure (and thereby avoid state health insurance mandates) less desirable from the perspective of EHBPs, it makes that decision only marginally less desirable. With such stop-loss insurance regulations enacted, an EHBP that wishes to avoid the costs of state insurance mandates must maintain some insurance risk, but it is still able to cede most of the insurance risk to a third-party by purchasing stop-loss insurance with the minimum permissible attachment points. Given this set of choices, some EHBPs that would choose to self-insure and purchase stop-loss insurance with very low attachment points are likely to decide to purchase third-party health insurance instead, but many would choose to purchase stop-loss insurance with higher attachment points and continue to avoid the consequences of state insurance regulations, including benefits mandates and premium taxes.
The minimum attachment point approach to regulation fails to recognize that the savings clause loophole can be exploited to far greater effect. Specifically, following the New York regulation improperly struck down in Travelers, states could enact legislation or promulgate regulations that prohibit insurance companies from selling any stop-loss coverage for losses associated with health care costs unless the underlying coverage provided by the EHBP to its employee members includes all of the statemandated benefits that insurance companies must provide. Such laws might be called "underlying coverage requirements" for stop-loss insurance.
Much like minimum attachment point requirements, underlying coverage requirements would be directed at the insurance practices of insurance companies and should be protected from preemption under the savings clause on that basis. It is true that such requirements would have the indirect effect of preventing other entities (here, EHBPs) from doing in concert with an insurance company what the law prohibits insurance companies from doing. This fact, however, does not vitiate savings clause protection for the restriction placed on insurance companies.' 79 And because such a law would not place any requirements on EHBPs, it would not interfere with the safe harbor provided by the deemer clause.' 0 An underlying coverage requirement would render the option of selfinsuring members' health care costs far less attractive to EHBPs that currently self-insure their members' medical costs, purchase stop-loss insurance to reduce insurance risk, and provide their members a menu of benefits that does not include all state mandated coverage. Such EHBPs would have to choose between (1) maintaining their stop-loss insurance and expanding the benefits they provide to their members to include all state-mandated benefits, (2) purchasing third-party health insurance for their members that includes all state-mandated benefits, or (3) functionally self-insuring their employees' medical costs by retaining the entire insurance risk. There is little doubt that many EHBPs that currently self-insure and offer a limited set of benefits to their members would choose either the first or the second option, especially if they do not have extremely large risk pools. In other words, a likely consequence of a state instituting an underlying coverage requirement would be that employees who enjoy health care coverage and work for all but the largest employers would receive the benefits mandated by the state. 
D. Drawbacks to Exploiting the Savings Clause Loophole
From the perspective of state regulators, there are three primary drawbacks to exploiting the savings clause loophole, which vary in their nature and severity: (1) some employers might end their sponsorship of EHBPs; (2) employers operating in multiple jurisdictions might be able to escape the impact of the state's efforts; and (3) financially precarious employers might drop stop-loss insurance coverage, increasing their insolvency risk. Each of these drawbacks affects both the minimum attachment point and the underlying coverage requirement regulatory approach, although each is likely to have a more significant impact on underlying coverage requirements. The first drawback should not be a significant concern in light of policy choices already made by the state; the second should also not be a significant concern because it could reduce the effectiveness of attempts to exploit the loophole but would not have independently undesirable consequences; the third should give regulators significant pause, especially in the case of underlying coverage requirements.
Loss of Benefits
The first drawback to exploiting the savings clause loophole is that doing so runs the risk of causing some employers that currently sponsor EHBPs to stop providing any health care coverage to their employees. No federal or state law (with the exception of Hawaii) requires employers to provide health care coverage as a fringe benefit; 82 thirty-four percent of the nation's employers-and forty-five percent of employers with fewer than nine workers-do not. 1 3 The cost of mandates varies from state to state, of course, but few doubt that they are substantial, and some estimates suggest they can account for up to nearly one-fourth of health care claims costs. 18 4 State insurance premium taxes also increase the cost to employers of providing third-party insurance for their employees. Faced with a choice between providing more expensive health care coverage through the purchase of third-party insurance, continuing to self-insure but doing so without the safety-net of stop-loss insurance or with higher-attachmentpoint stop-loss insurance, or simply dropping health care coverage from their menu of fringe benefits entirely, some employers will-and many might-select the last option. The ironic effect could be that the very employees state regulators desire to protect could be left worse off.
This concern, however, is one that is broader than the issue of employers who self-insure in order to avoid state benefits mandates or premium taxes. State regulators face the same risk when they decide to impose any mandate or tax on the state's insurance companies. 85 Each mandate or tax increases the cost to employers of providing third-party health insurance, thus increasing the risk of marginal employers dropping their sponsorship of health insurance. By one estimate, one-fifth of small employers that do not currently offer health care benefits to their employees would do so if there were no benefits mandates. 8 6 A state that mandates that health insurance companies provide specific benefits presumably has already decided that the gains to employees whose employers provide increased coverage to meet the minimum requirements outweigh the costs to employees whose employers elect to eliminate health care coverage altogether. Having already accepted this trade-off, it is not clear why a state would hesitate to impose an underlying coverage mandate on stop-loss insurance companies (except, perhaps, if the state accepted the risks associated with imposing benefits mandates only as a result of its knowledge that cost-conscious employers could avoid those mandates without dropping coverage by becoming self-insured and purchasing stoploss coverage). Put another way, if a state fears that imposing an underlying coverage mandate will cause many employers to cancel their EHBPs, it 184. According to a GAO study, Virginia's mandated benefits account for twelve percent of group health insurance claims, Maryland mandated benefits account for twenty-two percent of claims, and Iowa mandated benefits only account for only five percent of claims. U.S. GEN. AccOUNTING OFFICE, GAO/HEHS-96-161, HEALTH INSURANCE REGULATION: VARYING STATE REQUIREMENTS AFFECT COST OF INSURANCE 11 (1996) . 185. They face a similar concern when they decide whether to raise the state minimum wage, knowing that some employers might lay-off low-wage employees rather than increase wages to comply with the new minimum. Robert A. Hillman, The Rhetoric of Legal Backfire, 43 should reconsider the efficacy of its benefits mandates.
Jurisdiction Jumping
A second drawback to regulating stop-loss insurance providers is that, to the extent that only some states choose to enact such regulations, they might be relatively easy for EHBPs of some multi-state employers to avoid.
States' authority to regulate insurance allows them to set the terms and conditions of insurance policies issued in their state. A typical state statute prohibits any person from transacting "a business of insurance in" or "relative to a subject of insurance resident, located or to be performed in" the state without complying with applicable provisions of state law. ' The possibility that employers operating in multiple states might avoid the effects of stop-loss insurance in one of those states by contracting for stop-loss insurance in a different jurisdiction suggests that the savings clause loophole might be somewhat narrower than regulators wish it would be. But the possibility that exploiting the savings clause loophole might not be a complete response to all employers that exploit the deemer clause loophole does not logically provide an argument against regulators taking action. At the very least, minimum attachment point regulations and underlying coverage mandates would have their desired effect on employers whose operations are located in a single state, and employers with multiple-state operations best able to avoid the consequences of such regulations will tend to be larger employers less likely to use lowattachment-point stop-loss insurance for the sole purpose of avoiding state benefits mandates.
Risk of Insolvency
The third drawback to regulating stop-loss insurance is that some employers might choose to continue to operate a self-insured EHBP but without stop-loss coverage. This risk is especially great if the state institutes an underlying coverage requirement rather than merely a minimum attachment point. Self-funded employers without stop-loss insurance expose their employees to an increased risk of plan insolvency. ERISA imposes no federal financial solvency requirements on EHBPs, 1 91 and the deemer clause prevents states from imposing any on them. A catastrophic medical expense incurred by a participant in a self-funded EHBP without stop-loss coverage could cause the plan to become insolvent, leaving plan members without coverage or increasing the financial burden on any statesponsored fund that might insure such insolvencies or provide health benefits to the uninsured. 192 That the potential for self-insured EHBPs to governing an insurance contract).
191. In contrast, ERISA does include detailed requirements for employer-sponsored pension plans to insure their solvency. 
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Yale Journal of Health Policy, Law, and Ethics, Vol. 5 [2005] This concern is also demonstrated by the fact that many states require selfinsured employee health benefit plans that are exempt from ERISA preemption for various reasons to purchase stop-loss insurance. 1 94
Unlike the drawbacks of regulating stop-loss insurance described above, the increased risk of EHBP insolvency is an independent negative consequence of regulation that regulators must balance against the benefits of encouraging more employers to provide state mandated benefits as part of their self-insured plans or choosing to purchase thirdparty insurance subject to those state mandates.
CONCLUSION
For better or worse, ERISA creates a two-tiered structure for the regulation of employer-provided health insurance benefits. Employers who purchase third-party health insurance are indirectly subject to state regulation because the savings clause exempts state regulation of insurance companies from federal preemption. Employers who self-insure their EHBP are not subject to state level requirements, because the deemer clause prevents state regulators from treating EHBPs like insurance companies. This statutory structure, reinforced by recent Supreme Court rulings expanding the scope of the savings clause, provides an incentive for employers who wish to avoid state mandated benefits and premium taxes but who do not wish to bear insurance risk to self-insure their EHBPs and purchase low attachment point stop-loss insurance. This approach exploits a loophole in ERISA, but one that is unavoidable in light of the text of the deemer clause; it would be improper for courts to judicially close the loophole in the light of ERISA's text and structure.
The savings clause, however, provides regulators with a loophole of their own that they may exploit to reduce the desirability to employers of exploiting the deemer clause loophole. Properly interpreted, the savings clause gives states the right to prevent insurance companies from selling low attachment point stop-loss policies to EHBPs, or even from selling stoploss policies with any attachment point to EHBPs that do not provide statemandated benefits for health insurance programs in general. Rather than decrying the consequences of courts properly interpreting the deemer clause, regulators need to decide whether the benefits of exercising their power over stop-loss insurance providers granted by the savings clause outweigh the corresponding costs of doing so. One good loophole deserves another.
